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OBJECTIONS 


Humbly offerꝰd 


Againſt paſſing the BILL, 


Intitled, 


A Bill for the more Eaſy and Speedy 
Recovery of ſmall Debts, into a 
Law. | 


Sear rORE I cnter into the 
WI Reaſons I propoſe to lay 
74) 2 down againſt this Bill, ſtiled, 
ECTS — A Bull for the more 206 
and ſpeedy Recovery of ſmall Debts, I 
beg leave to examine what muſt be the 
Conſtruction of the Words, Eaſy and 
Speedy Recovery, in the Place where 


they ſtand, vzz. the Title of the Bill. 


B Ap 


[2] 


Ap I muſt likewiſe here beg Leave to 
obſerve, that not only Suits for Debt or 
Damages, for Money, Goods, Sc. are to 
be compriz d under the Direction of this 
Law, but ſeyeral other Actions, as Tro- 
ver, Detinue, Account, Covenant, Treſ- 
paſs, which does not concern the Title 
of Land, Actions upon the Caſe for 
Wrongs, and indeed all other Actions, 
except thoſe in the faid Bill excepted, 
which are thoſe of Treſpaſs, where the 
Title does come in queſtion, Actions 
of Slander, and Aſſault and Battery. 


Bur as Suits for the Recovery of 
Debts (whether they conſiſt in the Sum 
demanded, or Damages) are the Suits 
for which the Bill ſeems to be for the 
moſt part calculated, I ſhall here con- 
fine myſelf to them only, as they are in- 
deed moſt conſiderable, with reſpe& to 
the Welfare of the Nation in general. 


ILsuprosk it will be granted me, that 
by the Words Eaſy and Speedy Reco- 
very, is meant ſuch a Means of reco- 
yering ſmall Debts to be made uſe of, as 
Fi ol 3 ſhall 


1 


ſhall, from the Nature and Practice of 
. procure the Suitor his Debt due 
to him, not only with leſs Expence and 
Trouble, but alſo that the Suitor ſhall 
not be ſo long delay'd in the Recovery 
of his juſt Debt thereby, as by the ordi- 
nary Proceedings at Common Law. 


Now if I ſhall make appear beyond 
all Contradiction theſe two following 
Propoſitions to be true and undeniable, 
. . 


FixsT, That the Method here pro- 


poſed by this new Bill will be more ex- 


penſive and troubleſome to the Suitor, 


than the ordinary Method of Proceeding 


in the common Law ; 


_ StconDLY, That the Method here 
propoſed by this Bill will bring greater 
Delay to the Suitor in the Recovery of 
his Debt, beſides the Danger of never 
getting his Debt at all ; 


THeN I think it will not be material 
to my preſent Purpoſe, to animadvert 
any further on this Bill, by ſhewing the 
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many Contradictions and Abſurdities that 
will thereby be naturally introduced, or 
to mention all the Inconyeniences and 
Difficulties that will unavoidably ariſe, 
thould this Bill paſs 1 into a n. 


Bur were it true that the Means 
here propoſed are likely to be leſs ex- 


penſive, (for that they are either leſs 


troubleſome or more ſpeedy, I deny, and 
will prove the contrary,) yet I ſhall here 


ſhew that this Bill, ſhould it paſs into a 


Law, that Law will be ſo prejudicial, 


as that no Nation whatſoever would ab- 


rogate an old Law that had been handed 


down to them by their Anceſtors for a- 
bove a thouſand Years, (though it may 
have ſome adjunct Miſchiefs attending 


it,) to introduce a new one that carries in 


it, Fronte patente, a Number of cer- 
tain Inconveniences, beſides the ill Con- 


{ſequence that may ariſe from ſuch Inno- 


vations, which human Policy cannot fore- 


ſee. 


Oxe Thing I will venture to ſay, and 
endeavour to prove, That this Bill, ſhould 
it paſs into a Law, will be as effectual 2 

Re: medy 


Ly] 
Remedy for what it is intended to cure, 
as beheading is for the Tooth-Ach ; in- 
aſmuch as it will cut off all Suits whatſo- 
ever for thoſe Sums which it is intended 
to be applicable to; for no Man will 
ſue, when he knows that the Moment he 
begins his Suit, he adds to his Debt, with 
almoſt a Certainty never to receive it. 


Bur to my firſt Propoſition: That the 
Means here propoſed by this new Bill 
will be more expenſive and troublefome 
to the Suitor than the ordinary Proceed- 
ings at Common Law. "HT 


Ap here it will be neceſſary for me 
to ſhew what are the Expences the Suitor 
is put to in the Recovery of his Debt, 
by the preſent Practice of the Common 
Law. 


Frgsr, In Judgments by) J. s. d. 
Default, that is, where the FEW 
Plaintiff has ſet forth the 
Nature and Quantity of his 
Demands; which being un- 
anſwered, the Plaintiff takes 7 27 10 9? 
his Judgment by Default, | 
the Cofts of which, without | 
any Thing extraordinary to | 
jncreaſe them, are, I think, / 

| ; SECONDLY, 


461 


 SeconDLyY, where the De-) J. 5. d. 
fendant hath fome Defence | 
to make, by ſhewing to the 
Court that the Plaintiff ne- 
ver had any ſuch Demands, 
or that if he had, the ſame } 
were anſwer'd and paid; and 
this he does by Proof on a4 
Trial, whereon, if it is found 
that his Plea was to no pur- 
| poſe, for that the ſaid Plain- 

tiff hath ſuch Demands upon 
the Defendant unanſwered, 
the Verdict is againſt him; 
and the Coſts are „ 
F think, unleſs, as I ſaid be- 
fore, there is ſomething ex- 
traordinary to increaſe them, 


IL $HALL not here diſtinguiſh between 
the ſeveral Courts of Weſtminſier, as to 
their ſeveral Allowances for Coſts; for 
that they vary 1o little from cach other 
therein, that it will not be material to my 
preſent Purpoſe to do it. 


HOwRE VER, ſince the Occaſion of bring- 


ing in this Bill is for the moſt part, as I 
apprehend, levelled at Attorheys, upon 


a Suppoſition of the great Profit they get, 
1 T had 


CN 
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for 


her 


* 


18 h 


81 


don 


* 


et, 


ad 


bis own Diſcretion, and then let them 


1711 


I had once thought it proper at the End 


of theſe Sheets to ſhew how little of all 
this falls to the Attorneys Share ; but that 


I might be thence eſteemed a Perſon in- 
| tereſted in the preſent Queſtion, who de- 


clare I hereby mean and defire nothing 


by the Trouble I have taken, but to pre- 


vent the Ruin of my Country; and 1 


hope, if I make out what J have above 


propoſed to do, the Clamours for 7 


| chis Bill will entirely ceaſe. 


1 

Bur before I proceed to my firſt ge- 
neral Propoſition, I muſt beg Leave to 
ask the Meaning of theſe Words, If 


ſcall and may be lawful to and for the 


Fudges of Aſſize, and Nift Prius, Kc. 
to hear and determine in a fliimmary 
Way, by Engliſh Bill or Petition, vis. 
Whether this new Way of recovering 


Debts is ro be by Bill, or Petition, or 


by neither, at the Diſcretion of the Suitor ? 
It ſo, I ſhould think myſelf obliged to 
take but very little Pains further to pre- 
vent its paſſing into a Law : Let it 
but give that potential Qualification to 
the Suitor of uſing it, or not uſing it, at 


paſs 
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0 
0 
U 

8 
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[8] 
paſs it if they will, I am ſatisfy'd no Body 
will make uſe of it twice, that has a Power 
to let it alone. 


How vER, I think that Law which 


abrogates another that has been practiſed 


for ſo many hundred Years, in a neceſ- 


— 
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ſary Form, ought to preſcribe ſome | 


and yery particular Manner ; but this 
Bill does not mark out how this Law 
ſhall be made uſe of any further than in 
the general, by Bill or Petition in Eng- 


other Method of Practice in a preciſe | 


liſh, and not written on Parchment : | 


peal, and that it ſhall be written in a 
plain and uſual Character, and not in 
Court-Hand ; fo there ſeems to be a 
pointed Reſentment to Latin, Parch- 


ment, and Conrt-Hand ; and I wiſh 
half the Quarrel is not at that ſame 


Cour t- Hand. 


Ir this new-invented Way of ſuing 
is to be by Petition, I muſt beg Leave 
here to obſerve what my Lord Cook 
ſays, ſpeaking of the Alterations that 
had been made to the Common Law 

| by 


Yes, further, that there may be an Ap- 
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by thoſe Laws, entitled, Reipublice Le- 


ges, and others Sratuta Regalia, which 
were ſo looſely knit together, ſays he, 
that not a Fragment did at that Time 


remain, He tells you, © That when 


“Cardinal Wolſey at laſt, which muſt 
« mean, after making uſe of thoſe Laws, 


4 perceived untrue Surmiſes and faint 


“Complaints, for the moſt part, of ſuch 
“ poor People as laded him with Peti- 
© tiotis, he then waxed weaty of hear- 
ee ing their Cauſes, and ordained by the 
« King's Commiſſion divers Under 
© Courts to hear Complaints by Bill of 
« poor People: The one was kept in 
« F/hitehall; the other before the King's 
« Almoner, Dr. Stokefley, a Man that 
« had more Learning than Diſcretion to 


cc be a Judge; the third was kept in 
<« the Lord Treaſurer's Chamber, beſide 


« the Star-Chamber ; and the fourth at 
Theſe 
“ Courts were generally haunted for a 
« Time; but at laſt the People percety'd 


that much Delay was uſed in theſe 


Courts, and few Matters ended; and 
e when they were ended, bound no 


Man by the Law. Then every Man 


S-- „ was 


. * 
1 
| 
'T 
| 
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- cc 


To 
« was weary of them, and reſorted to 


e the Common Law, but tractent fa- 
« brilia fabri ; and yet it were to be 


< wiſh'd that they had kept themſelves 
c within their proper Element, for per- 


« adyenture with wiſe Men, ſome of 


them have reaped, the Reward of 


e thoſe that are not believed when they 
y the Truth.“ 


* 


Tus Uſe that I make of this Quota- 


tion, is to ſhew the Impracticability of 


theſe Suits to be determin d by Petition; 
for if Plaintiff and Defendant, on a Pe- 


tition, are by this Law to have a Liber- 


ty of telling their own Stories in a ſum- 


mary Way, which it ſeems was meant 
by the Bill ; for that among the Fees in- 


tended to hs eſtabliſhed at the End of 
the .Bill, there is an Item for inftruQing 
Counſel, if any; which ſignifies that it 


may be heard without Counſel ; then I 


am ſatisfied that thoſe „ WhO 
are very fond of their own Manner of 
telling their Caſe, and think no Body 


can tell it for them better than them- 


ſelves, added to this that thereby they 


ſave a Fee to Counſel, will neyer give 


Coun- 


Ein 
Counſel any Occaſion to go the Circuits: 
And indeed the Feazours of this Bill ap- 
prehended, and perhaps intended that 
to be the Conſequence; for in another 
Item upon Appeals is a Blank for a Fee 
to Counſel, (if any appear ;) fo that they 


were conſcious, ſhould this Bill paſs in- 


to a Law, very few or no Gentlemen at 


the Bar would think it worth while to 


attend the Circuits, and appear there to 
expect Buſineſs from thoſe Appeals. 


Axp ſhould every Plaintiff and De- 


fendant ſet out and defend their Caſes in 


that prolix and impertinent Manner which 
every Body knows will be ſo, if they 
are to be their own Advocates, the 
Judges will have nothing elſe to do, 
were the Time of the Aſſizes to be en- 


larged to a Fortnight at every Place, 


but to hear the Stories, Pro and Con, of 


Debtor and Creditor, and the Quarrels 
and Squabbles that will ariſe between 
them. What a Charge and Confuſion will 
this bring upon the poor Country Peo- 
ple? Some muſt attend a Week, others 
a Fortnight, before their Cauſes can 
come on by Petition; and all the while, 
. C 2 per- 


L 4121 
perhaps, ſome forty Miles from Home, 
and at a Place which, by the Concourſe 
of the Multitudes of People who will 
be oblig'd hereby to attend their own 
Suits, muſt be very dear; their Buſineſs 
of Farming, others of Shop- Keeping, 
all the while neglected; ſo that there 
will be none but had rather loſe their 


Debts, than be at the Trouble of ſuing 


in this troubleſome and expenſive Man- 
ner. But I can never ſuppoſe that the 
Honourable Houſe of Commons intend- 
cd that this Suit ſhould be by Petition ; 


and ſome Reaſan there is to think they | 


themſelves thought this Manner of Suit 
would be a little inconſiſtent with the 


Eaſe of the Subject, inaſmuch as they 


worded their Bill in the Disjuncti ve, 9. 
by Bill or Petition, preferring the firſt 
of theſe to the latter; therefore I ſhall, 
as to the Method of ſuing, confine my 
5 ſelf to the Suit by Bill, to ſhew that 
the ſame will be more bevenſire and 
troubleſome, than by the ordinary Pro- 
ceedings at Common Lay. 


Trrs 


1 = 


WH bats ab, K - jan) © 8d om a kia OR 300 


L131 


Tuis Bill muſt contain) J. 5. d. 

the Nature of the Com- 
plainants Caſe; and as it is 
to be in Engliſb, and to 
ſhew all that the Plaintiff 
has to charge the Defendant 
with, becauſe he may know 
every Particular of what to 
anſwer ; therefore I take it 
for granted, it muſt be long- 
er than common Declara- 
tions; and I'll ſet it at fif- 
teen Copy Sheets, and I 
dare ſay the Honourable | 
Houſe cannot apprehend 
that eight Pence a Sheet is 
too much for the Attorney 
for drawing this Bill, who 
ſhall ſign it into the Bargain, 
and that wil come to 4 | 


Tais Bill muſt be engrol. g 


> OO IO oo 


* 


ſed on Paper, (for there 


ſeems to be an Antipathy 
to Parchment,) and at *. 00 O5 00. 


Pence a Sheet, which I hope 


they will not think too 
much, it comes to 5 


. 


AND 


[ 14 ] 


ANp take one Place with) J. 5. d. 


Þ 

| | another, we'll ſay that the] + 

1 Attorney goes twenty Miles T 
to have this Bill endors'd, | col 
and I am ſure ſome live po 
thirty, others forty Miles . Su 
from the Clerk of the Peace; | f ” 

| wi 


and what he deſer ves for his u 
Time, Horſe-Hire, and Ex- anc 


pences, [I']l leave to any 


one of impartial Judgment. N wy 
He cannot pay leſs than) Pla 
. two Shillings for this Sum- | thi, 
1 mons to the Clerk of the Att 
| : Peace, who — 4 nea 
muſt kee oks of Entry __ _ con 
of Pare nates | — 22 90 
there may be no Fraud, and 
a poor Defendant harraſs'd mac 
to the Aſſizes upon a ficti- [As t 
tious Summons, J — 
the 
hay 
whit 
thar 
Tas Cler 


90 


418 


2 
+ 
5 


copied and ſervꝰd; and ſup- 


muſt go, perhaps, twenty 
Miles to ferve it, others 
more, unleſs youll put the 
! Plaintiff to go twenty or 
thirty Miles to pick out an | 
Attorney, becauſe he lives 


as there muſt be no Stamp, 


I'll ſet at two Shillings ; 


[ 15 ) 


T HIs Summons muſt be? 


pole for the Copy of this 
Summons we charge eight 
Pence for the Setvice, one 
with another, {iz Shillings 
and eight Pence; and ſome 


near the Defendant, that 


an 


made of the Service, which 


the Drawing and Engrofling 


| comes to I 


An Aldi wust boy 


— — 


the Perſon im power d muſt 


have ſomething for ſwearing, 
which ought not to be lets | 
than a Juſtice of the Peaces 


Clerk has, ig. one Shilling, | 


ſo that is, 


* 


Tur 


11 T xk Plaintiff, he muſt) J. s. 4 
$ bring his Witneſſes, whether | 
the Defendant appears or 

| no, or whether the Defen- 

| | dant controverts the Debt or 
no, inaſmuch as the Cauſe 
| is to be heard at the Aſſizes f 
when the Proceſs is return- 
| able; ſo that the Expences | 0 
for them is not to be here ˖ 

inſerted, becauſe of the dif- 0 

ferent Diſtances where they] . t 

live from the Town where | F 

| ( 

ſ 


N 


the Aſſizes are held. 7. 


| \_ And if the Defendant), { 
ii Adcoth not appear, yet if the | 
0 Plaintiff comes there, and 
1 | makes out his Caſe, and 

proves his Demands, he 


ought to have ſome Judg- | P 
ment or Decree for the ſame ; Fr * 
the Charges of which Judg- | nz 
ment or Decree, for the te 
| Drawing, Engroſſing, En- th 
N rolling, and Docquetting, va 
I'll leave to the Honourable | po 
Houſe to appoint. UM | 


S008 


THeN there muſt be an Execution on 
this Decree, which when exccuted, and 
the Sheriff ſatisfied, Idare ſay will not be 
done at leſs Expence than by the pre- 
{ent Practice. 5 151715 


Suprosix the Defendant v J. s. d. 
doth plead, and controvert i 
the Plaintiff 's Demands, the 
Cauſe muſt be put down in 
the Judge's Paper, and the o 12 oo 
proper Officer muſt have] | 
ſomething for this; at pre- 
ſent 'tis twelve Shillings, 
ſo Pll here inſert it, 9 


TE Witneſſes muſt bey 
compell'd to appear by ſome 

Writ or Mandate, under ſome | 
Penalty; for every Plaintiff's 
Witneſſes are not always, | 
nay, very ſeldom, Volun- f 99 95 o 
teers; ſometimes they are 
the Defendant's own Ser- 
vants, ſo Flt 1et that Sub- 
pena or Mandate at 4 


Tu Copy at, oo oi 09 


D : THE 


[8] 


Tarr Service muſt be ac- 


cording to the Diſtance of 
Miles, ſo that here 1 muſt 


leave a Blank, 


Ir the Plaintiff is inltruct. N 
ed by Counſel, as he may 


be, I hope the Honourable > 01 01 90 
Houſe wont allow a Serjeant 2 


leſs than a Guinea, 


takes care to provide Can- 


TRE Hall-Keeper, 2 


dles and every 'Thing ne- 


ceſſary for the Seat of 4: 5 * 


tice, muſt have ſomething, 


but here they ſhall haye a 


—— 


Blank, J | 


ArTtx the Judge has heard the Cauſe, 
he 1s to make his Decree, which muſt 
be reduc'd into Writing ; and the ſame 
ought to recite the Subſtance of the Com- 
plainant's Demands, what the Defendant 
pleaded, and what was given in Evi- 
dence, which are the Foundation of the 
Decree: And this cannot be leſs, ſuppo- 
ſing that the Bill be fifteen Folios, than 
fifteen more, becauſe the Evidence given 
on both Sides muſt be ſpecifically alled- 


[19] 
ged in tlie Decree; ; or how ſhall the 
Judge of the Cauſe on the Appeal be 
able to determine whether the Judgment 
Was right, or no? For I apprehend that 


the Appeal here means a Reſort from 


the Judgment of the Judge who tried 


the Cauſe on the ſaid Bill, to the Judges 


at the next Aſſizes on the Face of the 


Proceedings, vi. the Bill, Anſwer, and 
| Evidence given on both Sides and this 


Appeal to ſupply the Place of a Writ of 
Error and ſpecial Verdict, both which 
admit the Facts to be as the Plaintiff | 
hath charged, and the Debt to be ſuf- 
ficiently proved: But in the one Caſe, 
that the Proceedings are erroneous; in 
the other, the Jury, who have found the 
Facts proved, and being ignorant of the 
Laws, leave it to the Judges to deter- 
mine the Matters of Law ariſing from 
the Nature of the Evidence. But if 
by this Appeal is meant that the Matter 
in Controverſy, which hath been tried 
in this ſummary Way, ſhall be heard 
over again by another Judge, a Jury, 
and 'Evidences upon Oath, of the ſame 
or other Facts, which perhaps the 
Plaintiff and Defendant had ſinee the 

Da - flirſt 
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G 20 J 
firſt Trial diſcoyer'd, then it is, in other 
Words, no more than a Liberty to ei- 


ther Party, aſter one Trial in a ſummary 


Way, and after they have both carried 
their Witneſſes before a Judge at one 
Aſſizes, to come again at the next, and 
have the Cauſe tried as at Common Law 
by a Jury. This ſurely can never he; 

for if it is to be ſo, it will be 2paink 
a fixd Rule and Principle of Reaſon, 
(I wont ſay of Law, ſince that's at pre- 
ſent in Diſgrace,) that a Man ſhall prove 


his Demands twice in a Court of Jul. 


tice, when he has fairly and legally been 
heard before. Beſides that great Incon- 
venience, what Perjuries will hence en- 
ſue? Have not we ſeen in a Trial by a 
Jury where Witneſſes have lain perdue 
to obſerve wherein thoſe that went be- 


fore were defective, and though they 


knew no more of the Matter than the 
former, have clinch'd the whole Point 
of the Caſe with as groſs a Perjury as 
poſſible; and this from a Moment's Ob- 
ſervation? What will they de now, 
when they have ſix Months Time to con- 
ſider and be inform'd what is neceſſary 
to be ſworn at the next Aſſizes on the 


Appeal ? So that therefore I take it for 


granted, 


Car] 
granted, that this Appeal muſt certainly 
be from the Judgment of the Judge who 
tried the Cauſe by Bill, upon the Re- 
cord of the Proceedings. And that ſeems 
to be the Meaning of the Authors of 
this Bill, where they ſay, that if either 
Party thinks himſelf aggriev'd by the 
Decree, Judgment, or Onder of the faid 
Judges, Sc. to appeal forthwith to the 
next Judges of Afﬀize; fo that the Tnju- 


ry ſuppos'd to ariſe from the firſt Decree, 


is from the Judgment of the Judge, and 
not from any Hardſhip the Parties have 
received from the Want of, or the con- 
tending Party's having contradictory Exi- 
dence. And this Decree muſt, as I be- 
fore obſery'd, take in all the Evidence 
on both Sides, and contain that and the 
decretal Part of the Decree. , | 


Tus muft be drawn up; J. $5. 4. 
and ſuppoſing it to contain | 
thirty Folios, I dare fay the | _ 
Honourable Houſe wont al- * oO o 
low leſs for it, than eight oe 
Pence per Sheet, which | | 
comes to 3 


Tris 


3 22 1 


Tus Decree muſt 'be) J. f. d 
3924 by the Judge; and he 
ought to have a Copy b 
him, to ſee that his Judg- 
ment is not called in — . 
tion: Upon a Record vary- 
ing from his Judgment, and 
ſuppoſing his Clerk is to co- 
py it, I hope he will not be! 
al owed leſs than four Pence 
per Sheet, which comes to 
ten Shillings . -” 5 


ow 


Tais Dectee muſt be en- 
rolled; for, I think, it is part 


of this Bill, That this Court Ph 
OO 10 oO 


Pall be a Court of Record, 
and for the Enrollment we'll | 
ſet it at, 
Eacn Party to be ſure) 
will have a Copy of this 
O 10 09 


Decree, which we'll likewiſe 
{et at, | 


Tux there's the Execution of this 
Decree, the Sheriff's Poundage, which 
varies . to the Debt. 


80 
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So here ends the firſt Trial; and as ei- 
ther Party has Liberty to appeal without 
ſhewing any Reaſon for it, there will ſcarce 
any Body | be determined. by the Judgment 
of the firſt Decree ; eſpecially the Defen- 
dant, either for Delay, or not being fatisfy'd 
with the Determination of the Judge, 
will generally appeal; fo the Trial up- 


on that Appeal will be 7 N the 
former Expence. 


Axp when the Blanks that 1 have 


i here left for that Purpoſe, are filled 
up, and added to thoſe the Honourable 
! Houſe of Commons have left in their 


Bill, which beſides a great many incident 


Charges that are yet unthought of, and 


| will be found abſolutely neceſſary when 


this Law comes to be reduced into Prac- 
| tice,- as there will be many more Re- 
| quiſites neceſſary between the Complaint 
and Recovery of the Debt, than are men- 
| tioned in this Bill, I a5. ſatisfy d that 
the Expences will, and J leave it to any 


Man of Reaſon to judge, whether they 


will not be far greater by this new- in- 


vented Method of proceeding, than by 
the ordinary Proceeding at Common 
Law. AND 


[ 24 ] 


the Eaſy Way of Recoyering Debts with 
reſpect to the Expence, I beg Leave to 
make this Obſervation upon the End and 
Purpoſe of the Bill; which Bill, though 
I dare ſay it is intended for the Benefit 
and Advantage of the Society who are 

to be governed by it when made a Law, 


yet I hope to make it appear, That were Þ 


t poſſible it could produce its Effect, 


by making the Expence of a Suit to be | 


Amp having gone ſo far as I intended | 
to maintain my firſt Propoſition, as to 


very inconſiderable, yet even that would 


introduce a total Deſtruction of the Ce- 
ment of our national Commerce within 
and if ſo, that Regard alone 
is Gaflicient to preyent this Bul s paſſing | 


ourſelyes ; 


into a Law. 


4 Devr ariſes from the Tranſmuta- 
tion of one Man's Property into the 
Hands, Poſſeſſion, and Ownerſhip of an- 
other, or by ſome Labour, or Benefit done 
for another, without any immediate Sa- 
tisfaction. 


Ax p 
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Ax p he to whom that Property is 
thus repoſited on Credit, whether by 
Contract expreſs or imply'd, and he for 
whom any Buſineſs or Labour is per- 
formed, being, on a Confidence that he 
will render Satisfaction for the ſame, is 
a Debtor ; which Satisfaction if he re- 
fuſes to make, he ought to be compel- 
lable by ſome poſitive Law. | 


Axv, if that poſitive Law creates an 
Expence to that Perſon who is the Debtor, 
who, inaſmuch as a Man's not perform- 


ing his Contract, or not paying his Debts, 


is an Offence, 1 call an Offender, that 
Ex pence is then become a Puniſhment 


! where it ought to be inflicted, and there's 5 


no Injuſtice ariſes from the Nature of 
this Expence but to the Offender. 


Iz this Expence be ſomewhat confide- 
rable, as it really is, then it is a Means 
to excite the Debtor, when he 1s legally 


demanded to pay his Debt, to make all 


the Speed he can ſo to do, to prevent the 
Expence whictr will naturally ariſe if 


he trifles any longer; and that this is 
g E. | the 


[ 26 J 
the Caſe, there is demonſtrative Teſtimony 
to any one that will give himſelf the 


Trouble to make an Inquiry. 


Fox the Purpoſe; in the Court of Com- 
-m0n-Pleas, laſt Eaſter Term was Twelve— 
month, there were ſued out into Nor, 
which is a pretty litigious County, 210 
Writs, and of all thoſe no more than 10 ever 
came to Judgment ; and of 535, which 
were ſued out the Trinity Term follow- 
ing, but 27 eyer came to Trial, and 


but 89 Judgments by Default. 
IX Oxfordſhire, laſt Eaſter Term was 


Twelvemonth, 141 Writs were ſued out, 


and but 11 Judgments by Default of that 
Term; and of the Term following, which 
is an iſſuable Term, 282 Writs were ſued 
out, but 38 Judgments ſigned by Default, 
and but 12 Cauſes tried at the Aſſizes. 
Theſe Things being undeniably true, it 
plainly appears, that for the Generality, as 
toon as ever the Debtor is ſerved with 
Proceſs, inaſmuch as he is apprehenſive 
that if he does not very ſoon ſatisfy the 
Plaintiff's Demands, he will be run to 
Expence; to preyent which, he perhaps 
immediately flies to Frugality, or to a 

more 


„„ %. Wy; 
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more obſervant Scrutiny into his Affairs, 
and thereby raiſes Money, pays his 


Debts, and no other Injury enfues, and 


this Man made honeft from the Vier of 
Expence only. \ 


Now let us conſider whether this 
Expence which the Offender who breaks 
his Contract is put to, ought to be made 
inconſiderable, and what will be the 
Conſequence. 


We will ſuppoſe that the Time ap- 
pointed for Payment of Money for Goods 
which a Man hath bought, was the third 
Day of Auguſt, being a Week or a Fort- 
night, perhaps, after a Summer Aſſizes 
in that County; inſtead of paying for 
which Goods, this Man refuſes or ſhuffles, 
pretending he has it not then to pay; 
nay, we'll go further, and ſuppoſe that 
the Creditor is ſo good as to give him 
till the firſt Day of Seprember; at which 


Time the Debtor not paying his Debt, 
the Creditor files a Civil Bill, the Debtor 


is warned by Summons to appear at the 
next Aſſizes, which will be the following 
March, fix Months after the Man has 

E 2 been 


128 ] 
been ſerved with a Summons ; if the 
Expence that the Debtor will be put to 


be very ſmall, will not that encourage 
this Debtor to keep the Money in his 


Hands till another Aſſizes? Which he 


may do by lodging his Appeal, and there- 
by the Creditor is kept out of his Mo- 
ney ten Months in the whole; at which 


Time the Creditor, rather than to have 
the Trouble of going to the Aſſizes, will 


chooſe to loſe his Debt, and thereby 
ſave Money in his Pocket. So that here 
is a Way carved out for a Country Tra- 
der to enrich himſelf by Fraud and Ra- 
pine; for tis but dealing with a Number 
of wholeſale Traders in Loudon for 
Goods under the Value of ten Pounds, 


and he is ſure they will all be content 


to loſe their Money for their Goods, ra- 
ther than give him any Trouble; ſince, 
if they do, the Debtor need but move 
ten or twelve Miles off into another 
County, and then he will be as ſafe as 
if he went into Fance or Holland. 


I am ſenſible, that the Multitude of 
Grievances which have lain under the 
Conſideration of the preſent Parliament 
| to 
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to redreſs, was the Reaſon that all the 


Conſequences of thisBill have ſlipp'd their 


Obſervation ; for there's no Man, let him 
be never ſo much tainted with Party 


or Faction, but muſt confeſs, that the 
Welfare of this Kingdom has been their 
chiefeſt and conſtant Care : But if there 
be any Perſon on whom the Reports of 
Senſe make no Impreſlion, and is there- 
by induced to think otherwiſe, let him 
turn his Eyes on the many wholeſome 
Laws that they have lately made, and 
their ſedulous Inſpection into the Gaols 


and Dungeons, and their great Zeal and 
ucceſs in juſtly puniſhing the Inſtru- 
ments of Cruelty and Tyranny. 


So careful have they been of the 


Weal and Benefit of the Kingdom, that 


; they have already made a Law, to pre- 


vent frivolous and vexatious Suits ; and 


no Man alive can think they would con- 


ſiderately and adviſedly make another 
Law, which will create them. 


Tux did not perhaps apprehend, that 


| Perſons of litigious Spirits have been 
deterred from bringing little paltry Ac- 


tions, 


[ 30 ] 
tions for involuntary Treſpaſſes and tri- 
fling Aſſaults, by the very Expence that 


would attend them ; but now every pe- | 
tulent Peaſant will lade the Judges with 


Civil Bills, and put his honeſt Neighbour 


to the Expence and Trouble of a Suit, g 


which will coſt the Suitor little or no- 
thing to proſecute. | 


Now having, I think, ſufficiently made 


it appear, that the Expences attending 
a Suit by this new Method propos'd, to 


be far greater than by the ordinary Pro- 


ceedings at Common Law, I ſhall pro- 
ceed to my next general Propoſition, 


vi ⁊. 


Tuna the Proceedings by this new 
Method will inevitably admit of more 


Delay to the Suitor, than the Practice of | 


the Common Law would by any * 
admit of. 


Bur before I do this, it will be ne- 
ceſſary for me here to ſhew what Delay 
the Common Law admits of to the Sui- 
tor. 


AND 


NP 


[31] 


Ap here it is to be conſidered, that. 


© there was a great deal more Pretence to 
redreſs the Grieyances pretended to be 
redreſſed by this Bill a while ago, than 
there is now. 


Fon the Judges, both of the 3 


; Pleas as well as King” s Bench, have 
lately (yet before ever this Bill was fo 
much as thought of) made a great Alte- 
ration towards leſſening the Expences, 
as well as preventing the Delay that be- 
fore uſed to occur by the Nature of the 
Practice, and the Means made uſe of by 
an Attorney; who, at the Deſire of his 
Client, would ſave him from being pul- 
led in Pieces, as an Execution might do, 
while he knew any Part of the Practice 
could prevent it. And for the Honour 
of both the Courts, and eſpecially of the 
Lords Chief Juſtices of each Court, who, 
I am inform'd, were the Inſtruments to 
elfect ir, I beg leave to mention a few 
| Inſtances. 


By the Law, 2s it ſtood before, when 


the Defendant was _ he had a Right 


firſt 


[32] 


ll firſt to craye Oyer (which 1s to have a | 4 
1 n : 89 1 . 1 1 C ( 
tf . Copy) of the Original to the Writ of 

. b . . a g WW AS 
| Capias on which he was taken; and the |} ». 
\. * /Y . 5 - . . K * Bi 
5 Plaintiff was oblig'd to give it him be- 


fore he could compel him to plead; and 
when he had ſo given it him, the Defen |] 


1105 2 Pp 5 P 
| dant would plead, vg. in Abatement, |? yh 
i / ſome dilatory Plea, by which the Plain- |* 1 


5 tiff was generally turned over till the 
| next Term. And another Inconvenience 
4 aroſe from the giving this Oyer, vs. as 
if between the laſt Day of Trinity Term, 
and the firſt Day of Michaelmas Term, 
a Perſon had a Cauſe of Action againſt Þ 
another, and ſued him by ſpecial Writ, 
ſo as to compel him of Mzchaelmas Term 
to appear and plead, that the Plaintiff 
might have Judgment that Term; the 
Defendant by craving Oyer of the Ori- 
1 | ginal, and ſetting it forth, which was 
| obliged in that Caſe to be dated in Trnzty 
1 Term, would make it appear to the 
Courts the Date of it was before the 
Cauſe of Action, and then the Plaintiff 
il was put to the Expence of a new Writ. 
it | And if the Plaintiff ſued by a common 
1 Capras, or Latitat, then the Defendant 
had an Imparlance to the next Term 
1 eftcr 


{1 


1 


after the Writ was returnable, which 
created as much Delay to the Plaintiff; 
as this new Method preſcrib'd 89 the 
Bill would introduce. 


Bur now to the great Honour and 


7} Praiſe of both the Courts; be it here in- 


ſerted and imprinted in the Minds of all 
Lovers of Juſtice, that to prevent Ex- 
pence as well as Delay, 


Tax chief Juſtice of the Court of 
Common Pleas does all he can to diſcoun- 
tenance Pleas in Abatement, which don't 


go at all to the Merits of the Cauſe, and 
will not compel the Plaintiff to giye Oyer 


to the Nefendant of his Original, unleſs 
in ſome ſpecial Caſes, upon Application 


to the Court upon Oath of the Reaſon 


of requiring it; which Reaſon, if it is 
ſuch as plainly ſhews the Plaintiff ought 
to be put to a new Writ, they will then, 


| as they ought, of Right to grant it. 


Ax to prevent Delay, which Impar- 
lances before admitted, the Court of Com- 
mon Pleas hath lately made a common 


Writ to have the ſame Efficacy as a ſpe- 
5 ciat 
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cial Writ, by compelling the Defendant 


to appear and plead of the ſame Term, 
as if it had been ſpecial; ſo that now 
few or none commence any Suit by ſpe- 
cial Writ, which coſts a great deal more, 
than a common one with equal Adyan- 
tage. The chief Juſtice of the Court 
of King*s Bench hath alſo made a La- 
titat, which to the Suitor coſts but ten 


Shillings, to have the ſame Force in that 


Reſpe& (viz. of compelling the De- 
fendant to appear and plead of the ſame 


Term) as a ſpecial one, that coſts four 1 


Times as much to the Suitor; ſo that 
now it is very difficult to delay the 


Plaintiff at all, but he has Trial, Judg- 
ment, or Execution, of the ſame Term 
that the Writ is returnable. | 


Bur that it may be objected, That 
it is ftill in the Defendant's Power to 
delay the Plaintiff by a Writ of 
Error. True it is, that a Writ of Er- 


rꝛor may be brought; but when you 


conſider how few Writs of Error are 
brought, *tis hardly worth guarding a- 


gainſt the Objection: But if a Writ of 
Error is brought, and tis after a Verdict, 


there 


the 
for 
dit 


1 


there muſt be Bail, who are liable to pay 
the Money; and the like if Judgment 
in Debt on a Bond for Payment of Mo- 
ney, Cc. and other Actions of Debt 
mention'd in the Act of Parliament, 
which provides for Bail on Writs of Er- 
ror; fo that the Plaintiff is no Ways in- 
Jured by the Delay. And perhaps it 
would be for the Benefit of Suitors, if 
the Defendant was compelled to find Bail 


on a Writ of Error in every Caſe, and 


then there would be no Pretence to ſay, 
the Plaintiff by the Proceedings at Coms 
mon Law is ſubject to any Delay. 


Now let us examine this ſpcedy Way 
of recovering ſmall Debts, preſcrib'd by 
this Bill. 


THz Plaintiff applies to an Attorney 
five Months before the enſuing Aſſizes 
to prefer his Bill for the Recovery of a 
imall Debt ; the ſame 1s filed, and there- 
on a Summons iſſues for the Defendant 
to appear at the next Aſſizes, to anſwer 
the Matters complained of in this Bill ; 
for 'tis not to be ſuppoſed that the Cook 
ditor is to ſtay five Months before he 

"> ſues 


ee * 
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ſues the Debtor. After five Months ſpent, 


the Plaintiff brings his Witneſſes to prove 
his Debt or Demands. The Defendant 
controverts theſe Demands, produces his 


Witneſſes; both Sides are heard ; The 


Judge of the Aſſize decrees for the Plain- 


tiff. The Defendant, to procraſtinate the 
Plaintiff's having any Execution on ſuch 


Decree, has no more to do than to enter 
into a Recognizance to ſtand the Deter- 


mination of another Decree upon the 
Appeal; or if he don't chuſe to enter in- 


to ſuch Recognizance, tis but paying 


_ down ſuch Coſts as the Judge thinks 


fit, (for theſe are theWords of the Bill,) 
ant he may chuſe to have the Cauſe 
heard at the next Aſſizes by a Jury: Sq 


that here are eleven Months cut out for 


Delay to the Suitor, and the Complai- 
nant no nearer the Recovery of his Debt 
than Þefore; for even then, ſhould the 
Defendant take it into his Head to re- 
move out of the Juriſdiction where the 
Cauſe was determined, the Endeavours 
of the Suitor to recover his Debt are 
thereby render'd uſeleſs. And by the 
ſame Reaſon that he may prevent the 


Plaigtiff rom recoyering his. Debt 1n 
that 
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that Juriſdiction where he commenced 
his Suit, and putting him to a new Ap- 
plication in another Juriſdiction to whence 


he is removed, he may lead the poor 
* Suitor a Dance thro' all the Counties in 
England. This one Inconvenjence ſure. 
Iy, if rightly conſider'd, is of itſelf fuf- 
7 ficient to prevent this Bill's paſſing into 
7 a Law. 


Tre former Inconyenience which 


ariſes from this new Bill, I hope, will 
be thought ſufficient to prove my laſt 
© Propoſition to be true, with reſpect to the 
Delay; and that was ſuch a one as the 
” Suitor in the County where the Defen- 
dant lives will think hard enough: But 
this I am going to mention, tho? it ariſes 
partly from the Reaſon of the former, 
yet it carries in it a much more dange- 


ous Conſequence. 


Tus Country People in general are 
ſupplied with Neceſſaries either from 
this City of London, or from principal 
Towns and Cities within each reſpecti ve 
County, but principally from London ; 
and eycry body who is any way convere 
| {ant 
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fant with Matters of Trade, knows that Þ 
the Merchants and Wholeſale Traders | 
here, ſupply their Chapmen in the Coun: | 
try; from whom the poor People arc 
more immediately ſupplied, generally up- 


on Credit. And the Reaſon of that Cre. Þ 


dit given theſe Chapmen in the Country 
by the Wholeſale Trader, is partly be- 


_ cauſe they make good Payments here 


with them, and partly from the Faſe þ 
they had before found of compelling Þ 
People to pay that had bad Principles, 
vis. by laying their Action in London, 
and having a Teſſatum Capias into the 
County where the Debtor lived, by 
which Means the Cauſe was tried herc 
in London. The Wholeſale Tradeſman 
had nothing to do but to prove here in 
Town, where his Seryants are, who arc 
to give Evidence that the Goods were 
delivered to the Debtor's Order, the 
Tradeſman had a Verdict, and Satisfaction 
for his Debt: But now, ſhould this Bill 
paſs into a Law, what Tradeſman will 
ſend down any Goods into the Country, 
when he knows, ſhould there be any 
Diſpute about them, or the Debtor be ot 
a bad Principle, and not willing to pay 
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ail compell'd by ſome Law or other? 
that he muſt go down perhaps an hun- 
dred Miles off to prove his Demands, 
and carry two of his Servants to give | 
Evidence of the Sale and Delivery? | 
| and after all this 'Trouble muſt go down 
again at the enſuing Aſſizes, being fix 
Months! ? and if the Appeal is to be up- i 
Yon full hearing Evidence over again; | 
then he is to carry down his Witneſſes = 
| again, who before that Time are per- | 


4 . ee ee a its 


—— 
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. haps dead, or gone to Sea, by which 1 
the Suitor's Debt is loſt, and he forced, 1 
after all, to pay Coſts, becauſe he can- 9 

not ak out his Demands upon the Ap- | 1 

peal? This will infallibly deſtroy all j 

d Trade, Credit, and every Thing that is % 

valuable in any Society. The Delight 9 


b and Love of doing good, and ſerving 


one another, will then be no more. 


THERE is another Inconveniency, which 
[ beg Leave to call an Abſurdity, that 
ariſes from the Method propoſed by this 
Bill, with reſpect to * 


Tur 
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Bill; but I never heard of ſuch an Ah: 
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TnAr is under Conſideration to whom 
the Appeal is to be made, to any net“ 
Judge of Aſſize within the ſame Juriſ. / 
dition ; and I beg Leave to ask, Whe-Þ| t 
ther that is not an equal Juridiction, with |} 
reſpe& to the Court, which is to try the | 
Cauſe; and if ſo, that carries in it 1 * 


great a Contradiction in Terms as can be tt. 
required, to prevent this Bill's paſſing in-. fi 
to a Law. = 
| F 

ſa 


TukE Common Law, which is found- 
ed on the Experience of Ages, knows & 
of no ſuch Term as an Appeal, in- the 
Senſe intended in this Bill; for the only 
Appeal known by the Common Law, 
is an original Accuſation, as much as an 
Indictment. Tis true, indeed, that the] 
Civil Law, which, as we hope, will 
neyer be preferr'd by Eugliſomen to 
the Common Law, has Appeals ſome- 
what reſembling that mentioned in the 


ſurdity in this Law, as to ſuffer an Ap- 

peal from a Judge preſumed to be of 

ſuperior Abilitics, to another Juſtly ſup- 

poſed to be of inferior: But it is an or 
even 


* 92 
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even Chance, that this may be the Con: 
ſequence of the Appeals in this Bill; 
for let the firſt Cauſe be determined by 
a Judge of never ſo great Abilities at 
the firſt Aſſizes; it muſt be reheard at 
the next Aſſizes upon an Appeal before 
the next Judge, let his Capacity be ne- 
ner ſo unequal to that of the Judge who 


i try'd the firſt Cauſe, But T muſt con- 


feſs, that even this is more plauſible, 


than to have the ſame Judge rehear his 
own Judgment in the Hurry of the yery 


ſame Aſſizes, when he can have no Op- 
portunity coolly to] reconſider the Mat- 


ter, and to ſearch Books and Preſidents 
for his better Information. 


Ox Inconvenience I beg Leive to 
mention more; but were I to go through 
all that will inevitably enſue, T ſhould 
ſwell this Treatiſe up to a Folio Vo- 


lume; but this muſt not eſcape me, be- 


cauſe my own and the Liberty of eyery 
Engliſhman is concerned therein. 


SHOULD this Bill paſs into a Law, the 
Judge who tries the firſt Cauſe on Bill 
or Petition, ſuppoſing there be afterwards 


2 an 


[ 42 | 
an Appeal, tries the Cauſe from his own 
Admiſſion of what Evidence he thinks 
fit ; and when afterwards there is an Ap- 
peal, if the Judge who tries the Cauſe 
again on the Bill of Appeal judges from 
the Record itſelf, and gives a Decree in 


Affirmance of the former, or if he is to 


admit Evidence to be re-examined, which 


can ſcarce be, and ſtill afirms the Decree 


of the former Judge, there is the Ne 
plus ultra. This is final; and if the 
Judge hath admitted Evidence, which he 
ought not to admit, the Party injured is 
without Remedy : When, by the Law of 
England, if the Judge who tries the 
Cauſe, admits ſuch Evidence as by Law 
ou not to be admitted, the Party 


grieved may file a Bill of Exceptions 


againſt the Judgment of the very Judge; 
and that is to be ſolemnly argued by the 


Courts above, which now by this Bill 
cannot be done; ſo that there is one 


Part of the Liberty of the Subject pa- 
red off at once. And though the In- 
tentions of this Parliament are for the 
Good of the Subject, yet future Parlia- 


ments, ſhould we teach them the Way, 


by aboliſhing the Common Law, the 
Right 
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Right of being tried by Juries, and the 


Method of Reſort to a ſuperior Court 
of Judicature, may, without any great 
Difficulty, pare the Liberty of the Sub- 
ject to the very Roots. 


I would beg Tk to add one Word 


more, as an Engliſhman, concerning the 


Danger which may accrue to the very 
Fundamentals of our Liberty from Inno- 
vations of this Nature, upon the eſta- 


bliſh'd Method of Trials by Juries. 


Our Anceſtors took it to be the moſt 
valuable Part of the Conſtitution, that 


neither their Lives, Liberties, nor Pro- 


perties, could be taken from them with- 
out the Conſent of their Peers; and 
this valuable Privilege, which our An- 
ceſtors purchaſed with the Price of their 
Blood, I hope, ſhall never be — 
parted with. 


Tux preſent Bill indeed only 8 | 


us of this Privilege with reſpe& to 
Cauſes of Ten Pounds: But, how far it 


may be a Preſident hereafter, to carry it 


to the higheſt Sum, and even to crimi- 
nal Cauſes, no Man can foreſee. | 
G 2 AND 


L441 


And I ſhould he extremely ſorry, 
that in After-ages, ill-deſigning Men, that 
may aim at a total Subverſion of our 
Conſtitution, ſhould have a Preſident 
from a Parliament, which means no- 
thing but the ſecuring the Eaſe, Liberty, 
and Property of the Subject. 


It is a fundamental Principle of the 
Common Law, rather to ſuffer a Mil- 
chief, than an Inconvenience, that is, 
rather to ſuffer a Damage to a particular 
Perſon, than to the Publick : And whe- 
ther it may not be better for the Nation 
in general to ſuffer the Miſchief of ha- 
ving an obſtinate Man, now and then, 
ruin'd by ſtanding out a Law-Suit againſt 
the Advice of Council, and thereby 
ſaddled with Coſts he cannot pay, which 
yet the Wiſdom of the Nation may eaſily 
prevent upon the Footing of our old 
Laws, rather than to make fo dangerous 
an Experiment, of which ſo very ill an 
Uſe may hereafter be made, and which 
is far from being a clear and certain Re- 
medy againſt the Miſchicts intended to be 
redrefs' d [bY it. | 

Ir 
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{a Parliament fo zealous for the Good of i 
: che Publick as the preſent, that ſo great f 
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IT muſt be confeſs d, that our Laws 
have the Fate of all other Things con- | 
: trived by Man, and muſt be attended | 
| with ſome Defe&s ; bur 1 aſſure myſelf | 
f that they will be ſo highly valued, by ; 


9 SI eee 


an Innovation will not be introduced | 
pra the deepeſt and cooleſt Confide. 
ration of the fatal unknown Conſequences 
that may enſue upon it, without the Ad- | 
vice of thoſe, who by their Studies and 
Y Experience have made themſelves the : | 
| greateſt Maſters of it, and who have 
been always eſteemed Men of the great- 
el Wiſdom, Probity, and Honour. | 90 


Ap having here aſſigned the Loſs 
of the Liberty of the Subject as an Ob- ; 
jection againſt paſling this Bill into a 
| Law, I ſhall beg Leave to intimate, } 
| that if this Bill ſhould paſs into a Law, | 
| one Branch of the Juriſdiction of the {| 
| Houſe of Lords will be thereby taken a 
away, at leaſt render'd uſeleſs. The 1 
Houſe of Lords is the Derniers Re- | | 


fort, | to N che unden is intitled to 
pply, 
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apply, to have the Judgments of the 


Courts at H/ eſimin ſter corrected; and, this 
though this Parliament have limited the 1 
Sum to ten Pounds, for which the Cauſe iþ YR 
is to be tried before this new Court of * 


1 Juſtice, yet future Parliaments may 
1 think it a Reaſon for them to carry it 
to any Sum whatſoever; and then the 
[i Prerogatiye of the Court of the Houſe 
of Lords will be rendered uſeleſs, be- 
cauſe the Determination of the Judge 
L on and Jury on the Appeal is appointed 


br. to be final and concluſive. 
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11 TRERE are two more Inconveniencies 
| i which I cannot omit, for the ſake of 
11 thoſe whom they . VIS. 


| The Crown, and the City of London. 


If AxD as to the firſt, it will be ne- 
1 ceſſary for me here to aſſert one Thing 
[| which T haye only from Information, 
1 and yet what would coſt the Legiſlature 
very little Trouble to look into the Truth 
of it, iS. That ſhould this Bill pats I x, 
into a Law, the Revenue muſt be leſſen- pa 


ed at Jeaft 100,900 per Annum : 106 
T2 much 
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much to lop off at one Stroke, when as 
yet there ſeems to be no Reaſon for it. 
Out of every Cauſe, one with another, 
accounting for thoſe Cauſes that are not 
tried, thoſe on which Writs of Error are 
brought, and others in which Affidavits 
and Rules of Court are made, which are 
| on a double Six- penny Stamp, I am ſa- 
tisfied it can't be much leſs; I rather 
think it a great deal more than the Sum 
I mention above. But however, if the 
Stamp- Duties be thought an unneceſſary 
Burthen on the Law, and that it is a 
very diſproportionate Charge, that the 
| ſame Stamps, which amount to almoſt 
| thirty Shillings in a Suit, ſhould be im- 
| poſed on a Demand for five Pounds, as 

for five hundred Pounds, I cannot but 

| confeſs there is a great deal of Reaſon to 
2 take that into Conſideration; and there- 

fore, if the Parliament would be pleaſed 
ne- Þ to take off the Stamp-Duties from the 


1ng Law on all Sums under ten Pounds, that 


tion, would be very right, and claim the uni- 
ture verſal Conſent of the whole Kingdom. 


pals N In the next Place, this Bill ſhould it 


= pals 1 into a Law, will crop oft another 
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Branch of the Revenue of the Crown 
which may ſeem inconſiderable at firt 
but more cloſely adhered to, will be founiſ 

to be of no ſmall qucoce. | 


Wen Suits are commenced by Writ 
a Copy is to be ſeryed on the DefendanſÞ! 
in the Country; the Writ is ſent down, 
an Affidavit of the Service of that Cop 
comes up in another Letter; anotheÞ 
goes down with a Writ of Inquiry, i ll > 
there is Judgment by Default; if the 
Cauſe is tried, another with a Yenir: | 
Facias, to be returned by the Sheriff, Þ 
another with a Habeas Corpora, and per 
haps with the Record itſelf; beſides 2 
Number of Letters backward and for- 
ward, requiring and giving an Accoun 
of the Progrefs of the Cauſe: _ 
Tux laſt Inconveniency that I ſhall Þ 
obſerve, is the Injury that the City of 
London and the Suburbs would ſuffer, 
ſhould this Bill paſs into a Law. 


Tu four Terms in the Year are pe- 
riodical Times, wherein the Buſineſs of 
the Law is tranfacted in Weſtminſter- 
Hall: 
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Hall: At two of theſe, called the iſſue- 
able Terms, the Country Attorneys coine 
up to Town, to ſee their Buſineſs well 
managed againſt the enſuing Aſſizes; 
and where there are Cauſes of any Mo- 
ment, their Clients generally come up 
with them. Then this cauſes a Circula- 


tion of Money, a Briskneſs of Trade 


in this City and Suburbs, where there 
are Thouſands of Families that are en- 
tirely ſupported by thoſe Interyals from 
Poverty, called the Terms; and you may 


find 'em diſtinguiſhed, as well by 


their own Wants, as by the Almanack: 
Should this Bill paſs, the Clamours of 


the City of London and Suburbs will 


be much more vehement, if it can be, 
to repeal it, than thoſe of the Requirents 


that preſs this Bill to paſs into a Law. 


AnD now I have done with all the In- 


conveniences that I think neceſſary here 
to mention, I beg Leave to make a ſhort 
Reflection upon the Earneſtneſs there 
ſeems to be in the Well-Wiſhers to this 
Bill, that the Law ſhould be new mo- 
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Tears Law, which I call the Com- 


mon Law, hath been handed down by 


our Anceſtors for aboye a thouſand 
Years : A Law which the great and learn- 
ed Sir John Forteſtue, the great Lord 
Bacon, and my Lord Coke, and I could 
mention Numbers of the wiſeſt Heads 
this Nation could ever boaſt off, that 
have with one Heart and one Voice high- 


by extoll'd the Excellency of the Com- 


mon Law of England. Obſerve what 
my Lord Coke ſays; That of all Laws, 


ſays he, 1 ſpeak of human Laws, theſe 
(meaning the Common Laws of England) 


are moſt equal, and of greateſt Anti- 
quity, and leaſt Delay, and moſt Be- 
neficial and Eaſy to be obſerved. And 
he further tells you with an Orator's 


Confidence, and a good Man's Truth, 
That he could defend them againſt any 


Man that is not malicious without Un- 
derſlanding, and make it manifeſt to any 


of Judgment and Indiſference by Proofs 


pregnant and demonſtratiuve; and by Re- 
cords and Teſtimonies luculent and irrefra- 


gable : But, ſays he, Sed ſint quidam faſti- 
diofi qui, neſtio quo, malo affet7n,, oderunt 


aries 
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„artes antequam pernoverunt. And, as 
by Quintilian wiſely obſerves; I account 
nd Arts happy, ſays he, if Artiſts only 
n- Judged of them, becauſe they will not only 
rd | value them, but not undervalue them, 
d for ſome little adjunit Defetts. 

lat N ANp here we may judge very ſafely 
h- what may be the Conſequences of ma- 
n- king Innovations on the Common Law, 


vi. from Experience: In theYear 1650, 


being 1gnorant of the Language in which 
it was writ, and the Proceedings being 
in Latin, to which they were Strangers, 
the Clamours of the Members ran ſo high, 
that one inſiſted upon pulling down the 
Pride of the Law; another with more 
Temper, yet equal Prejudice, with an ob- 
lique Phraſe, only deſired it might be 
ſtripped of its Cloak, by turning it into 
Engliſb; which they accordingly did. 
And what was the Conſequence ? Hine 
le Lachryme The Plainneſs of its 
Coat induced the poor Country Men 
to box it about, and every one thought 
he had immediately made himſelf Maſter 
H 2 of 


when the Parliament was angry at the 
Grandeur and Dignity of the Law, and 
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1 of it; and then Tooth and Nail, when of t. 
1 the firſt Opportunity offer'd, ran into a Exo 
[if Suit of Law to prove his Ignorance, at | 
|. - the Expence of his Ruin. This Vein of 60 
5 Folly ran through the whole Kingdom; e OU 
| and every ſanguine poor Mortal, that « H 
| x had got a little Money, and leſs Wit,who « th 
1 elſe would have lain quiet, and preſer- « by 
1 . ved the Peace of the Kingdom, exhauſt- « P} 
18 ed all his Subſtance, by contending with « of 
1 his Adverſary in Engliſi Law. « th 
If! „in 
16 Axp you may ſee what ſort of Per- "pO 
bis ſons they were in thoſe Days, that pe- « an 
1 tition'd for the Alteration of the Common « dc 
f Law, by a Petition printed in the Year « ex 
|. 1650, entitled, A Petition dedicated 19 « B 
| the Committee of Parliament, for Re- Nou 
itt formation of the Courts of Fuftice and th 
=_ Proceedings at Law. And another, in 
lit entitled, Propoſals for the Alteration of E 9 
. the Law, by a Petition of one Robinſon, « ar 
110 who, whether he was a Member of Par- « th 
5 liament, or no, I know not; but it ſeems & re 
i he was a North Country Fox-Hunter. th 
I. | And the laſt being more extraordinary e gi 
186 than the former, inaſmuch as it hath all * {y 
14 the togredien;s necefiary to an Enemy = 2 
| = of NET 
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of the Law, I beg leave to recite the 
Exordium of the fame. 


« 'THE Hefei and Oppreſſion of 
© our late Kingly Governors, with their 


& Houſe of Peers, and Lordly Biſhops, 


« though at firſt not well apprehended 
Aby great Numbers, whom by Court 
© Preferment, corrupt Education, or 
« otherwiſe, they had ſeduc'd, is now 
© through the Chriſtian Liberty of try- 
« ing all Things, become ſo clearly diſ- 
« cernable, as that even the greateſt Part 
„ amongſt us, and all round about us, 
do juſtify us in the Judgment we have 
« executed upon them, both Root and 


Branch. The Obſeryation whereof 
* ought to be no ſmall Inducement unto 
the ſame Spirits, whom God made 


© inſtrumental to execute his Vengeance 
6c G els 
upon ſuch Enemies to true Godlin 


and Freedom, to caſt their Eyes about 


1 them, and ſpy out what Work is yet 
© remaining to be done by them, before 


© theſe Nations can poſſibly enjoy ſo 


* great a Good as the Lord may be pre- 
* ſum'd to have intended to them, by 

* their Expence of ſo much Blood ang 
- Treaſure, | a 
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« Ir will doubtleſs be eafily perceiy d, 
that the Lawyers, the Men of the Lay 
the whole Tribe, from the Judges t 
the Priſon Door- Keeper (though ſome 
of them, as to their perſonal Acting; 
are not ſo blameable as other ſome) ir 
their own Sphere of Weſtmmnſler-Hall 
have not only been miſchteyous and 
deſtructive Canker-Worms, or P04. 
roahs lean Kine, unto theſe Nations, 
but have ever been thoſe mercurial 
Spirits and Inſtruments, civil Tormen- 


tors and Executioners, to carry on and 


practiſe whatſoever our perſecuting 


Governors, with their Peers and Lord. 


iy Biſhops have been exccuting. 


« TT was this Tribe that was ſo ready 


and willing to do their Drudgery, that 
they might be maintain'd in buying 


and ſelling the Natton oyer and over, 
as often as they pleaſed, at one Tem 
or Trial the Plaintiff, at another the 
Defendant; then back again; then for- 
ward; and all according to good Lav 


or Equity. And beſides all this 


Tg they ſeem to haye but one 
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© chief Shop at Weſtminſter. Hall, yet 

there are a few other Stalls erected for 
eiv'd them in the Circuits, and their own 
Lay“ private Ware-Houſes at Home; and 
es to this one Tribe is thought to make a 
ſome Shift to gain or reap one fifth Part * 
ting ge the Profit of the Nation.“ 


As to the other Petition in 1650, 
though the Deſign and Intention of it 
was founded perhaps on none of the beſt 
Principles, yet the Scope of this Petition 
carries in it ſome Colour of Truth and 
Integrity; and whoever would endea- 


(to expect any Succeſs) do it with ſome- 
thing repreſenting it. In this Petition 
are theſe Words: 


ad © InasMucn as a good Frame or 


tha © Conſtitution of Juſtice, leſs apt to 
yinzl © flide into a State of Degeneracy, ts 
ver, © much better than a good Judge, who 
ern © can be no longer good than while he 
the © is true to Rules, nor can his Good- 
for-“ neſs be aſſured to Succeſſion; and that 
Lav © Conſtitution of Court is the beſt that 
thi © leaves leaſt to the Diſcretion of the 


one nn 


vour to undermine Truth, muſt always 


{ 56 } 
tc Judge, as that 1s the beſt Judge that 
« leaves leaſt to himſelf; he further in hi 
“ Petition wiſhes that there may be 
« no Judge in England a Judge ol 
6 Facts.” 


Ix the next Place 1 ſhall ſhew what 
Veneration and Eſteem our Anceſtors paid 
to the Common Law, and even King 
and Princes thought it their Intereſt tg 
preſerye inviolable. 


| Ftxsr, obſerve what Adivce the great 
Sir John Forteſcue gave to Prince Ed. 
ward, (Son to Henry VI.) to whom he 


Was a 852 utor or Preceptor. 


THAT * Man was afraid leſt th: 
young Prince, by being abroad, might 
decline the Love of the Common Law 
of England, and admire the Law of ſome 
other Country; and foreſeeing the evil 
Conſequence that might attend it, inaſ- 
much as the People of England love and 
admire nothing more than their Laws, 
ſhould, when they ſaw their Laws alter'd 
and new-modelled, withdraw their Alle- 
glance from him, he therefore gives the 
Prince 


[ 57] 
Viz. 


Bg; it far from Thee, Royal Offspring 
« of my Sovereign, to deſpiſe or make 
light of the Common Laws of this 
« Kingdom, which you are like to go- 
« yern; for thereby you'll make to your- 
e ſelf more Enemies than by any other 
« Means whatfoeyer ; for they are 
« Laws, fays he, that your very read- 
« ing of them will make you in Love 
with Juſtice.” 


AN we may ſee what Reſpect King 
James the Firſt paid to the Common 
Laws of England, and how much he 


himſelf thought it his Intereſt and Duty 
to preſerye them in the ſame Frame and 


Manner that they were before he came 
to them, as by the Preamble of an Act 
of Parliament of the firſt of his Reign, 


Chap. 2. vis. „The fundamental and 


ancient Laws, - Privileges, and good 
« Cuſtoms of this Kingdom, do not on- 
« 1y preſerve the King's legal Authority, 
© but the People's Security of Lands, 


_ « Liyings, and Privileges, both general 
1 


— ana 


Prince this wholeſome and cordial A Nis,” 5 


and particular, and are thereby pre- 
« ſerved and maintained; and by the 
% Aboliſhing or Alteration of which it 


« is impoſſible but that preſent Confu- 
© ſion will fall upon the whole State 
* and Frame of this Kingdom. 


AnvplI ſhall make but one Obſervation 


more ; which is on one of the Speeches 
of the ſame King to his Parliament in the 
following Words, For a King of Eng- 


« Jand, ſays he, to deſpiſe the Common 
Law, is to negledt his own Crown; and 


* 


© I think, if the Civil Law ſhould be 
© taken away, it would make an Entry 


ce to Barbariſm in this Kingdom, and 


«© would blemiſh the Honour of Eng- 
c land”. 


My Meaning therefore is not to pre- 


“ fer the Civil Law before the Common 


« Law, but only that it ſhould not be 


ſy extinguiſhed ; and yet ſo bounded, T 


cc mean, to ſuch Courts and Cauſes? as 
« have been in ancient Uſe, as the 


* Eccleſiaſtical Courts, 3 of Ad- 
4 miralty, Courts of Requeſt, and ſuch 
* like, reſerving ever to the Common 
o Law to meddle with the fundamental. 

„„ « Laws 


And after the King enlarges ; 


L 591 

« Laws of the Kingdom, either con- 
« cerning the King's Prerogative, the 
« Poſfleſſion of Subjects, or any Queſti- 
ons, either between the King and any 
“ of them, or amongſt themſelves, in 
«© the Points of meum and tuum 


Is there be any Perſon angry with the 
Forms of the Law, let him conſider 
that Forms are Preſcripts of God in Na- 
ture, and of Nature to Policy, in Avoid- 
ance of Couſin, The Fews, the firſt 
People and Polity, had their Forms in 
all Things ; as alſo the Romans : Ob- 
ſcrye Tully on that Occaſion, Jura & 
forme de omnibus rebus couſtituta. 


And theſe Forms, tho' we look upon 
them as uſeleſs and ſuperficial Things, 
which may adeſſe & abeſſe /ine interitu 
ſubfecti, yet ought not to be innovated, 
or forcibly enter'd upon, without great 
Conſideration, becauſe they couch under 
them great Myſteries, which are neceſſary 
to be cheriſhed for the Advantage they 
give to the morę eſſential Parts of Truth 
and Policy. | 
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Tuxxxr is one Thing more, that I beg 
Leave to mention; and the Reaſon for 
it is, Becauſe it may appear, that tho' I 
am ſo tenacious of preſerving the Com- 
mon Law of England, and have it in 
great Eſteem, yet I cannot at the ſame 
Time but confeſs, that there are ſome 
Tares grown up by Time, which choak 
the Wheat; and ſeveral Corruptions 
have crept into the Practice of it, eſpe- 
cially as to the unjuſtifiable Eicteafe of 
extortionable Fees. Tis that, and that 
alone, which makes the Law fo expen- 
five and burthenſome to the People. And 
I am of my Lord Bacon's Opinion, who 
was for pruning and grafting the Lay, 
but not for plowing it up, and planting 
it again; for that, ſays he, is a perilous 


Innovation. 


Ix the Honourable Houſe of Com- 
mons would let the Law run in the ſame 
Channel as it now is, and give me 
Leave, I would lay before them ſuch 
a Scheme for cleanſing it from the Filth 
and Quickſands cauſed by Time and the 


Corruption of Man, that by cropping 
9 | : off 
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off thoſe Fees which are actually unne- 


ceſſary and ſuperfluous, the Law would 
be made pure, the Subject caſed, and 
by paſſing ſuch an Act, the Names 
of the preſent Parliament would be made 
memorable to all Poſterity. 


AND that the Common Law of Eng- 
land may be inviolably preſerved, as to 


the Law itſelf, is my hearty Wiſh; and 
1 ſhall end this Treatiſe in the Words 


of Tully, who apply'd it to the Com- 
mendation of the Civil Law, as I beg 


 Leaye here to do to the Common Law; 


O rem praclaram ! vobisq; retinendum 
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